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VIRGINIA: 
In the Supreme Court of Appeals held at the Court-:f;ibrary 
Building in the City of Richmond on Friday the 30th day of 
November, 1951. 
EDNA VIRGINIA HEBNER, 
against 
WALTER S. SULLIVAN, 
Plaintiff in Error,. 
Defendant in Error. 
From the Circuit Court of the City of Richmond. 
Upon the petition of Edna Virginia Hebner a writ of error 
and supersedeas is awarded l1er to a judgment rendered by 
the Circuit Court of the citv of Richmond on the 24th dav of 
May, 1951, in a certain notice of motion for judgment then 
therein depending wherein the said petitioner was plaintiff 
and Walter S. Sullivan and another were defendants, upon 
the petitioner, or some one for her, entering into bond with 
sufficient securitv before the clerk of the said circuit court in 
the penalty of three hundred dollars, with condition as the 
law directs. · 
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page 23 r Virginia : 
In the Circuit Court of the City of Richmond, the 24th day 
of May, 1951. 
Edna Virginia Hebner, plaintiff 
v. . 
"\Valter S. Sullivan and Charles I. Sleniaker., defendants. 
MOTION. 
This day came again the plaintiff and defendants, by coun-
sel, and the jury sworn in this case appeared in court in ac-
eordance with their adjou.rnment on yesterday, and were 
again sent out of court to consult of a verdict, and after so;rne 
time returned into court with a verdict in the words and :fig-
ures following, to-wit: "We, the jury, on the issue joined, 
find for the plaintiff against the defendant, Sleymaker, and 
assess her da~ages at $10,000.00, and we do further find for 
the defendant, Sullivan.'' 
Thereu,pon the p1aintiff, by counsel, moved the Court to set 
aside the verdict of the jury as to "\Valter S. Sullivan, as con-
trary to the law and the eYidence, without evidence to sup-
port it, because of mi~directions to the jury by the Court, and 
for refusal of instructions offered hy the plaintiff, which mo-
tion the Court overruled: to which action of the Court the 
plain tiff excepted. · 
Therefore it is considered by the. Court that the piainti:ff 
recover against the defendant, Charles I. Slemaker, the sum 
of Ten thousand dollars, with inte.re~t to be computed thereon 
after the rate of six per cent.um per annum from the 24th day 
of May, 1951, and her costs by l1er about her suit in this be-
half expended. 
It is furtl1er corn~idered by the Court that the plaintiff take 
nothing bv l1er motion against the defendant. Wal-
page 24 ~ ter S. Sullivan, but that·~c;;aid defendant, Walt~r S . 
.Sullivan. g:o thereof without day and recover 
ap;ainst the plaintiff his costs by him about his defense in this 
behalf expended. 
• • • • 
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NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR. {I 
To: John G. May, Jr., Counsel for Walter S. Sullivan, and 
Percy S. Smith, Counsel for Charles I. Slemaker: 
You are hereby notified of the intention of the plaintiff, 
Edna Virginia Hebner, in the above styled cause to apply to 
the Supreme Court of .Appeals of Virginia, or to one of the 
justices thereof., for a Writ of Error from the final judgment 
rendered by the Circuit Court of the City of Richmond on 
the 24th day of May, 1951, on the verdict of the jury that they 
rendered in favor of Walter S. Sullivan, ·defendant: 
Plaintiff assig·ns the following errors: 
1. The trial Court erred in-
( 1) Refusing to set aside the verdict of the jury in favor 
of Walter S. Sullivan as being contrary to the law and the 
evidence, and without evidence to support it; 
(2) Granting any instruction on behalf of defendant, Wal-
ter S. Sullivan, for the reasons stated by plaintiff's counsel 
at the trial, and set forth in the transcript of the evidence; 
(3) Refusing plaintiff's instruction No. 5, as instruction 
stated the law of the case, and was applicable to the facts 
thereof; · 
page 26 } ( 4) Other errors apparent upon the record. 
EDNA VIRGINIA HEBNER 
by THOS. A. "WILLIAMS 
Counsel 
• • • • (t 
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ASSIGNMENTS OF CROSS-ERROR,! 
To: Thomas A. Williams, Esq., Counsel for Edna Virginia 
Hebner, and Percy S. Smith, Esq., Counsel for Charles 
I. Slemaker : · 
The defendant, vValter S. Sullivan, assig'l1s the following 
errors: 
1. The trial Court ~rrcd in-
( 1) Overruling the said defendant's motion to strike out 
the evidence as to him at the end of the plaintiff's case and 
at the end of the entire case upon the ground that there was 
no evidence of a probative nature that be was g·uilty of neg-
ligence which constituted a proximate cause of injury to the 
plaintiff. 
(2) Granting any instruction on behalf of the plaintiff 
against him for the reason that there was no evidence of a 
probative nature in the case that he was guilty of any negli-
gence which constituted a proximate cause of injury to the 
plaintiff. · 
(3) In submitting any and all charges of negligence to the 
jury by way of instruction or instructions upon the ground 
that he was guilty of no ac.t or acts of negligence which con-
stituted a proximate cause of injury to the plaintiff. · 
page 28 ~ It is certified that a copy of this assignment of 
errors was mailed to Thomas A. vVilliams, Esq .. , 
counsel of record for the plaintiff, and Percy S. Smith, Esq., 
counsel of record for the defendant, Charles I. Slemaker, on 
the 9th day of June, 1'951. 
• 
page 6 ~ 
• 
,,!ALTERS. SULLIVAN 
By JOHN G. MAY, ,JR. 
• 
• 
Counsel, 
1233 Mutual Building, 
Richmond 19, Virginia . 
• • • 
• • • 
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OFFICER E. G-. VALENTINE, 
called as a witness by and on behalf of the plaintiff, and hav-
ing been duly sworn, testified as follows : 
Examined bv Mr. "Williams: Cl 
Q. Mr. Valentine, you are Mr. E. G. Valentine¥ 
A. Yes, sir; that is right. 
Q. Mr. Valentine, with what department of the police are 
you associated? 
A. Traffic Bureau. 
Q. How long have you been in that bureau? 
A. A little over three years. 
Q. Did it come in your duty to investigate on May 30., last, 
an injury to this lady, Mrs. Edna Virginia Hebner, at West 
Grace and l\folberrv 1 
A. Yes, sir. .. 
Q. vVould you tell the Court and the jury just about what 
time you got there¥ 
A. I got. there approximately ten or fifteen minutes after 
the accident occurred, and Mrs. Hebner-
page 7 ~ 
• 
A. (continuing) Mrs. Hebner had been moved by the am-
bulance to the hospital at the time. 
By M~~. Williams : 
Q. What di.d you find as to where the cars were and what, 
if any, marks were made there? 
A. Upon my investigation, which was received from the 
two operators of the two vehicles and the witnesses at the 
scene of the accident, Mrs. Hebner was walking south on-
,t) • 
,.. 
• • 
-page 8 ~ 
• • • • • 
By Mr. Williams: 
Q·. Did you talk to Mr . .Slemaker there? 
A. Yes. I talked to both operators at the scene, in the 
presence of both opera tors: 
Q. In the pre$ence of each othed 
I ' ' ;, 
6 Supreme Court of Appeals of Virginia. 
E. G. Valen.tine. 
A. Yes, sir. 
Q. State what they said as to who was going which way 
and what happened. 
A. Mr. Slernaker waR traveling west on Grace Street and 
the vehicle operated by :M:r. Sullivan was traveling north on 
Mulberry Street and Mr. Sullivan's vehicle struck the west-
bound vehicle full front into the left rear fender. After the 
impact, the westbound vehicle swerved over to the northwest 
corner and struck Mrs. Hebner with the right rear of his 
vehicle, hurling her some fifty feet over ·a parked vehicle 
which was parked in front of 2702 West. Grace Street, headed 
west, and she landed on the sidewalk in front of 2704-that 
is the 2700 block of VV est Grace Street-and he con-
pag·e 9 ~ tinned on west on Grace Street in a turning motion, 
with the left rear colliding with the left rear of this 
parked vehicle, and then continued on west, colliding with his 
rear into the rear of another westbound parked vehicle, com-
ing to a stop approximately 75 feet from the point of the im-
pact. 
Q. Now, were there any marks in the street there., laid down 
by either car? . 
· A. It was swerving marks laid down by the westbound ve-
hicle operated by Mr. Slemaker and just a few feet of skid 
marks laid down by Mr. 8nllivan 's vehicle, the northbound 
vehicle, up to the point of impact, which did not indicate any 
speed. 
l\f r. Smith: I didn't get that. 
The Witness : I gaid, the northbound vehicle didn't lay 
down any skid rnnrks to amount to anything which·would in-
dicate any speed on his part. 
Bv Mr. Williams: 
· Q. Now, where did the southbound ~kid marks, or the mark 
that you said was laid down by the Sullivan car, begin, and 
where did it end? 
A. It began, I will say, just about at the south curbline and 
extended int9 the-ju~t about the center of the intersection. 
I don't know exa~tly the leng-tl1 of the 8kid marks. 
Q. From th<1 ~muth curbline to about the center 
page 10} of Grace Sheet? 
A. Yes, sir; that is right. 
Q. Where did the Slemaker marks beu-in with regard to the 
ending of the Sullivan marks Y ... . 
Edna Virginia Hebner v. Walter S. Sullivan 7 
E. G. V all:ntine. 
A. Mr. Slemaker's marks began approximately at the west 
curbline and, as I say, with a swervmg motion so they came 
to a rest approximately 75 feet from the point of impact. 
Q. Now, did the respective operators make any statement 
as to their speeds ? 
A. I don't remember that. 
Q. It was a dry dar, was it? 
A. Yes, sir., dry and very clear.. It was a warm day. 
Q. Clear and warm? 
A. Yes, sir. 
Q. · Was visibility good V 
A. Yes, sir. 
Q. Grace Street is a one-way street there, isn't iU 
A. Yes, sir, one way west from Ninth to the Boulevard . 
• • 
page 11 ~ CR08S EXAMINATION. 
By Mr. Mav: 
·Q. Frnmw.the place that you identified, Mr. Valentine, as 
the point of impact, and th(} marks you saw, did that indicate 
that both operators were operating on their proper sides of 
the street? 
A.. Yes, sir ; they were. 
Q. On the right side? 
A. Y.es, sir. 
Q. Now, I don't want to make muc]1 of little, but I do want 
to refresh your memory with reference to the beginning of 
the skid marks tlmt proC<:'(lclcd in a northwarcll:v direction. 
You recall that this matter came up in Traffic Court: I be-
lieve on September 8th. I know it h, hard to recall back that 
far, but do you remember tlmt you stated that the skid marks 
were 8 feet back from the point of impact f 
A. No, sir, I don't remember that. 
Q. Could you lmve said that tllen? 
A. I may have said that. I mean. that seems to fit in with 
the statement that I just made. The amount of skid mark 
didn't indicate any speed. 
Q. Yes., sir; I am not complaininp: of that; I am just trying 
. to g·et at tliat. If both of them were on their rfo:ht 
. page 12 ~ sides of t]1e sfreet, if it went back eig·ht feet, t1iat 
would leave the becinning of the eight feet wen out 
in the intersection it~elf, would it not? 
A. The beginning of it in the intersection T 
It& 
VI 
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E. G. Valentine. 
Q. Yes, sir. 
A. No, sir, not necessarily. 
• • • • 
page 13} 
• • • • • 
RE-CROSS EXAMINATION. 
By Mr. May~ 
Q. You may have told us, but where was the 
page 14 ~ Sullivan car with reference to the intersection when 
you got there? 
A. The Sullivan car had continued into the northwest curb. 
Q. Was it within the intersection proper Y 
A. It was in the intersectiqn~ yes, sir. 
Q. And how far from the curb was it, would you say Y 
A. He had just _traveled about a car-length. 
Mr. May: We have no other questions. 
By Mr. Smith: 
Q. Mr. Valentine, you Ray that the Slemaker car swerved 
sideways toward the paving_? 
A. Yes, sir. 
Q. In other words, western intersection of Grace and Mul-
berrv Street? A: The northwest curb; that's rig·ht. 
Q. Where did the impact appear to have taken placeY 
A. Of the vel1icles? 
Q. Yes, sir. 
A. The impact of the Yel1ieles occurred with his left rear 
and the left rear of the parked vehicle. 
Q. In what part of the 8tre.et1 
A. Make yourself clear. 
Q. Wasn't l\fr. S1emaker across-
A. No-
Q. ,Yliere did the colliRiori take placeT 
page 15 ~ A. In the center of tl1e intersection. 
Q. Grace is a one-way street Y 
A. Yes, sir. 
Q. So, if Slemaker had been driving on any part of Grace 
Street, he would have been all right, wouldn't he Y 
Edna Virginia Hebner v. ·w alter S. Sullivan 9 
Wade V. Evans. 
A. As far as I know. 
Q. Wasn't Mr. Slemaker's car knocked against the north-
west curb or near the northwest curb? I mean, he swerved 
to the northwest curbt · J 
A. Yes., sure. 
Q. Which way did Mr. Sullivan's car go? 
A. Toward the northwest curb. 
Q. And how near the northwest. curb was his car 7 
A. Three or four feet, approximately. 
Q. And Mr. Slemaker's car went backwards up the ~treet, 
didn't it? · 
.A. That is right. 
• • • 
page 18 ~ Q. Just let me ask you one question. I think 
you have answered it. How many parked cars 
were struck bv the Slemaker automobile 1 
A. Two ... 
• • • • • 
·wADE V. EVANS, 
called as a witness by and on behalf of the plaintiff, having 
been duly sworn, testified as follows: 
Examined by Mr. Williams: 
Q. You are ,vade V. Evans? 
A. That is right. . 
Q. Now, Wade, just look at the jury over there and tell 
them your full name, and where you live, and where you go 
to school. 
A. My name is ,vade Vestal Evans, Jr.; I iive at 3801 
.Stuart A venue in Richmond; I go to Thomas Jefferson High 
school. 
Q. You are a senior f° 
A. That is correct. 
Q. And graduate in-
.A. In about three weeks. 
Q. Did you see this colliRion in which this lady, Mrs. Heb-
ner, was hurt on the afternoon of Mav 30, last 
page 19 ~ Memorial Day? . .. . 
A. I saw the accident. 
Q. "Where were you at the time 7 
10 Supreme Court of Appeals of Virginia. 
TY a(le V. E1.'ans. 
A. I was on the north side of Grace Street between Mul-
berry and the Boulevard, about five. or six houses from Mul-
berry Street. 
Q. You were walking in what direction Y 
A. I was walking eastward T 
Q. Did yon see Mrs. Hebner¥ 
A. I saw someone-
Q. You did not know who she was? 
A. I did not know who she was. ' 
Q. Where did you see her, and what did you see happen? 
A. I saw somebody; I didn't pay too much attention at the 
time. They stepped off the curb of the street. 
Q. And what then did you see? 
A. Well, this Hudson that was going north on Mulberry 
Street collided with this Studebaker that was coming west-
ward on Grace Street, and the Hudson hit the Stuclehaker and 
knocked it around and the rear right front fender of the 
Studebaker car hit Mrs. Hebner and knocked her over a 
parked automobile., which was a convertible, and knocked her 
around 60 feet up the street, and she landed on the sidewalk 
parallel to the curb, with her feet toward the east. 
Q. ,\There did the Rtudebaker go? 
page 20 ~ A. Well, the Studebaker swerved on around and 
plowed its left rear fender into the parked auto-
mobile and kept on going backwards and ran into the back 
encl of another parked automobile a little farther up the 
street. 
Q. Now, when the Hudson contacted the Studebaker; was 
it a touch-and-go situation, o-i.· what kind of blow was it, or 
what kind of collision was iU 
· A. It was a pretty hard blow that the Hudson hit the Stude-
baker. 
Q. How fast was the Studebaker going·? 
A. I should say, from my judgment, that the Studebaker 
was going 45 and 50 miles an hour. · 
Q. And how fast was the Hndiwn going? 
A. The Hudson was going· around 25 miles an hour, 20 to 
25 miles an hour. 
Q. Was there anything· to keep either operator from see-
ing the other? 
A. "'\Vell, if they had looked! I don't think there was any-
thing, any larl?:e obstacle that would have kept tl1em from 
seeing each ot11er coming down the street. There were no * 
tall trees or shrubbery, or anything of that sort. 
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TV ade V. Ei,ans. 
Q. Did you see any skid marks laid down by either of the 
cars? : 
A. Yes. After the accident was over and the ambulance 
had taken Mrs. Hebner to the hospital, I looked 
page 21 ~ over the skid marks in the street and I found the 
skids where the front end of the Studebaker had 
skidded, and also the back wheels., too. They were kind of in· 
a bumpy pattern which was made when the tires were g·oing 
sideways. I also noticed skid marks from the Hudson over 
in the intersection where he had skidded around ten feet be-
fore colliding with the Studebaker. 
Q. Did you find any part of Mrs. Hebner 's apparel, such 
as glasses, or anything· anywhere around there Y 
A. I found Mrs. Helmer 's glasses in the shrubbery in front 
of the house where she was lying in front of. They were ly-
ing up on a shrub, kind of a low shrub, and both lenses had· 
been broken out. 
Q. She was in front of which house? 
A. It was the second house from the corner of Mulberry, 
and she was on.the near side from the street-on the far side 
from Mulberry Street. 
Q. Have you seen these pictures of the marks laid down 
there?. 
A. Yes, sir,.I have. I looked the pictures over. 
Q. Are you able to inte1·pret these pictures for us as to the 
marks shown on them T · 
A. Yes, I could. 
Mr. Williams: Now, Mr. 1\fay wanted to take up one pic-
ture with the J udg·e. 
page 22 ~ Mr. Ma)r: Yes, :::ir. 
Mr. "William~: There is one picture that there 
is an objection to, if Your Honor please. 
(The following proceedingR were had at the bench, out of 
the hearing of the jury:) 
Mr. May: Judg-e, this is a blood spot (indicating on one 
of t~e pictures). f obody displ!tPR flw fact that she Was picked 
up here, but as this shows· the mflamma.tory nature of it I ob-
ject to it. 
Mr. Williams: I think it is just a mark that could be inter-
preted as anything, but that is the place where Rhe was. 
Mr. May: I don't have any objection to the others. 
'\ ) 
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vV acle V. Evans. 
Mr. Williams: I would not care if a little piece of paper 
were put there in place of the blood. . 
The Court: ·what are you attempting to show by this pic-
ture? . 
Mr. Williams: I just want to show that that is where she 
was. 
Mr. May: That would probably just aggravate it. Some-
body would pull the paper off. 
The Court: Couldn't you designate it by one of these pic-
tures and put a mark on iU 
page 23 ~ Mr. vVilliams: I don't believe we have the same. 
The Court: It is conceded that she went up 
there 75 feet. 
Mr. Williams: I think I can show it here (indicating an-
other picture). 
The Court: That will get your point across. 
(Mr. Williams spoke to the witness.) 
Mr. Williams: He says the third tree box. That will put 
it rig·ht there. · 
(The proceedings were then resumed before the jury.) 
Mr. ,vmiams: If Your Honor please., there are eight of 
these and we are extracting· one and I will see what its num-
ber is. No. 2; we are extracting· that. 
Now, these are marked, l\fr. Reporter. 
The Court: They have not been marked by the Reporter. 
Mr. Williams : I am going to hand them to him with these 
numerals on the back of them, M No. 1 to No. 8, less No. 2. 
The Court: Designate them and let me initial them. 
(The pictures referred to were marked Plaintiff's Exhibits 
1 and 3 to 8, inclusive, and initialed by the Court 
page 24 ~ for identification.) 
By Mr. Williams: 
·Q. Mr. Evans, I hand you F!xhibit No. 1 and ask you if you 
can disclose to the jury on that picture the marks that you 
i::iaw that day. Probably you had better get close to them. 
The Court won't mind you coming closely to the jury. 
The Court: No. 
! ' 
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ll' ade Y. Ei,ans. 
A. The skid mark in the front here (indicating). 
By Mr. Williams: 
Q. What do yon call thaU A kind of horizontalf 
A. It is a horizontal skid mark across the front of the 
picture, and that was made by the front wheels of the Stude-
baker as it skidded around sideways. 
Q. This is the northwest interRection, isn't it ? 
A. This is the northwest intersection of Grace and Mul-
berry. 
Q. This is the curbing? 
A. The curbing· starts right here; and there is a skid right 
here which was made by the back, rear wheels of the Stude-
baker as it was sliding· around, and there was a. convertible 
parked right here, about 15 or 20 feet from the corner, and· 
Mrs. Hebner was hurled over that and landed by this curb. 
She went by this tree and landed up here in front of this tree 
box, right here. 
Q. And that is No. 31 " 
page 25 ~ A. That is. the third tree box on the north side. 
By a Juror: 
Q. When were those pictures made?. 
A. They were made the 3rd of June. 
By Mr. Williams: 
Q. I hand you picture No. 3 and ask you what is disclosed 
in that picture relative to the marks that you saw? 
A. Well, in the middle of the picture here, there is a skid 
mark made by the front right wheel of the Studebaker, and 
the convertible is parked right here at this first tree box-no .. 
it is not· a box-the first tree on Mulberry, and she passed 
this tree and landed up here by thie:; tl1ird tree box. 
Q. Now, No. 4. On the back of the pictures there is a 
legend as to who took them . 
.A. Gordon took them. 
The Court: No question is being raised about the pictures. 
Mr. Williams: Gordon is my son and he and Wade went 
over the pictu.res. 
Q. Isn't that right ? 
A. We went over the pictures. 
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By Mr. Smith: 
Q. How long· after were the pictures taken? 
A. It was about three days later. 
page 26 } Mr. ,vmiams: It says "June 3" on the back. 
A. (continuing) ·well, in the upper part of the center of 
the picture you can see-
By Mr. Williams: 
Q. That is No. 4. 
A. You can see the skid of the front wheel of the Stude-
baker as it was sliding around, and right here is where the 
back wheels hit and skidded around. 
By a Juror: . 
Q. Is that the intersection Y 
A. No; the intersection is up here, and the car was turning 
around sideways. 
Q. That is west of the intersection? 
A. West of the intersection. 
Q. The Studebaker Y 
A. The Studebaker. 
Bv Mr. Williams: 
· Q. Is there anything shown on Exhibit No. 5? 
A. You can S(le here where the ffre mark starts on the rear 
wheel, where the skid started. 
Q. In what direction? 
A. Toward the west, up Grace. 
Q. It started in the renter of the intersection f 
A. It started near the west corner of the intersection. 
Q. Now, No. 6. Is there anything shown on No. 
page 27 } 6 that is refovant V 
A. Well, acrORR the top of the picture you can 
Ree where the skid of approximately--went across going west .. 
This one ii;; heading- west on Grnce Street from the intersec-
tion of Mulberry, rig·ht here. 
Q. Now, I hand you No. 7 and ask you if there is anything 
there that is relevant. 
A. Well, right here, where tllis long tire mark is, is where 
the back wheel wRR skidding Rideways~ and this mark out here 
went across here, is wl1ere the front wheel was skidding side-
ways, and here is the back wheel mark. The convertible was 
parked up here., and up here was another automobile, and it 
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·side-swiped the convertible and went backwards and ran into 
the parked car that was right here. . 
Q. Now, looking at picture No. 8, the last one, locate the 
first tree at that corner. Where is that tree? 
.A. This tree is 011 the nortlrn~st corner. 
Q . .And is that the first tree from the curbing? 
A .. That is the first tree from the curbing. 
Q. Going west f 
.A. This is going west, and this is the northwest corner, 
where the convertible was parked. 
Q. The convertible, you say, was parked between the first 
and second trees f 
page· 28 ~ .A. Yes; it was parked alon·g in here, right along 
here. 
By a Juror: 
Q. May I ask a question? 
In those pictures the marks of the Studebaker-
By Mr. Williams: 
Q. Can you see them in any of these pictures 1 
.A. In one of them.· This is a little too light. I remember 
I examined the tire marks after the accident, and it was a 
pretty hot day on l\fomorial Day and the tar was kind of 
melted and you could see there was a print of a tire right here 
and the tire was kind of rougl1ed up. 
Mr. Williams: The witness is with you, Mr. May. 
CROSS EXAM1NATI0N. 
By Mr. May: 
Q. Did the second car that was parked, which was struck 
by the Studebaker, stop it? 
.A. It stopped it. 
Q. Were they together when the. Studebaker ended up: or 
was the Studebaker against it? 
.A. Well, I don't remember exactly. If it was not exactly 
· against it, it was pretty clo~P. to it, because it tore into the 
back of it and the jar stopped tl1e Studebaker. 
Q. Now, if you will tell us., whereabouts in the 
page 29 ~ intersection dicl the actual impact take place? Yon 
might tell us with reference to tl1e various quad-
rants, I believe you boys in geometry call it 
A. The collision- took place about-it was in the center of 
1· 
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the intersection and a little to the southeast corner. It was 
more to the southeast corner than it was to any other co.rner, 
more in the middle of Grace Street and over to the southeast, 
where it hit. 
Q. Were those vehicles running on the proper sides of their 
streets t 
A. Well, on Grace it is allowable to run on either side and 
the Hudson was running on its proper side. 
Q. And where was the Studebaker running? 
A. Well, it was more or less over to the left, more than to 
the right. 
Q. You say one of the vehicles was going approxi.mately 
twice as fast as the other Y 
A. Something· like that; just about twice as fast. 
Q. Which one got into the interRection first t 
A. The Studebaker was there first. 
Q. If the Studebaker was there first and going twice as 
fast as the other one, why wasn't it able to clead A: Well, you mean which one came to the corner first Y 
Q. By ''intersection,'' which one got to the intersection 
first! I mean, did the one running on Mulberry 
page 30 ~ get to. Grace before the one running on Grace got 
to Mulherry1 The intersection is, draw a string 
from each corner and vou have vour intersection there. In 
other words, which g·ot to the other's street first? 
A. Well, I would not be in a position to say that, because 
I didn't notice it. I didn't notice which.one got there first. 
Q. You were looking right straight at it, weren't you? 
A. I didn't notice it when they were coming; I noticed it 
when they started hitting hrakes. My eyes were focused kind 
of straight ahead, but I don't go down the street paying too 
much attention to who comes to a corner first. 
Q. But you have a remarkable grasp of the other facts. 
The way that you state it, with the speed of the vehicles, would 
not the one on Mulberry have to have gotten to the intersec-
tion first for thei·e to have been a collision T 
A. Well, that is probably so. 
Q. Well, is that the fact f 
A. I don't know if it is a fact or not, because I didn't see 
which one got to t]1e intersf'ction fir~t. 
Mr. May: ,v e have no other qum~tions. 
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By Mr. Smith: 
Q. Mr. Evans, you do know this: that the Stude-
page 31 ~ baker was knocked against the northwest curbline 
of Grace and Mulberry Streets: don't you, after 
being struck in the rear,. as you say1 
.A. It was what f 
Q. What is that? 
A. It wasn't against-
Q. This lady was on the northwest curbline, about to cross, 
wasn't she Y • 
A. Yes, sir. 
Q. And this Studebaker hit her there f 
· A. That is right. 
Q. Do you know where the Sullivan car stopped or where 
the Hudson car stopped after they had struck f 
.A. The Hudson car stopped, kind of facing· northwest. 
Q .. It followed the Studebaker in that direction; isn't that 
soT 
.A. Yes. 
Q. This Studebaker car then turned around completely and 
went backward? Is that right? 
A. That is right. ·when the blow to the back, rear end 
came, it caused the Studebaker to swerve. 
Q. You say the collision took place in about the center of 
the street? · 
.A. Just about. 
· Q. About the center of the intersection? ~ 
page 32 ~ A. The collision was just about the center of the 
intersection. 
Q. So, the Studebaker was hit in the middle of the inter-
section? 
A. Yes, sir. 
A Juror: May I ask a question, Judge? 
The Court: YeR, sir. .Ask the ouestion and I will rule on it. 
Don't answer the question nntil I rule on it. 
By the Juror: . 
Q. You made the statement that the Studebaker was pro-
ceeding west. at 50 miles an ]10ur and that the car on Mul-
berry was· proceeding at about 25 miles an hour, y€t you have 
just testified that you were not sure ivhich one entered tho 
intersection first. I am asking you now, because I am tho 
father of a high school senior .. too: Are· you positive t]1at 
the car coming west was traveling at twice the speed of the 
18 Supreme Court of Appeals of Virginia. 
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one going north? Have you got that pretty clearly in your 
mind, bearing in mind that you say you don't know which one 
entered the intersection first? 
The Court: Is there any objection 7 
Mr. Smith: None on our part. 
Mr. May: No, sir. 
Mr. Williams: No, sir. 
The 9ourt :. .A.nswer the question. 
page 33 ~ A. You can kind of tell how fast an automobile 
is coming just by glancing at it, but you have got 
to have an eye on it, a very sharp eye on it, to determine which 
one hit the intersection first-at what minute and what sec-
ond one hit the intersection first-because both of them hap-
pened in about one or two seconds-the whole thing. 
The Juror: That answers the question. 
Bv Mr. Smith: 
·Q. Mr. Evans, where were you on the street whcnyou saw 
these cars, on Grace Street Y 
A. I was going east. 
·. Q. How far were you from the intersection of Grace and 
Mulberry? 
A. I was about five or six houses. 
Q. Well, tllat would be around 150 feet, then 1 
A. Around that. 
Q. It is about 30 feet front to each house. "Where were 
you when you first saw the car~Y 
A. I had my eyes just focused up the street. 
Q. Up the street? 
A. Up the street, and I just glanced, I was just looking and 
g-lanced, and I saw that the Studebaker was coming and he 
was just about-he waR almoRt at the intersection when I saw 
the car. 1\Th<?n I fir~t saw this Studebaker, be was 
page 34 ~ just about in the intersection, or at the intersec-
tion, I couldn't say exactly which, and then I no-
ticed that the Hudson was not stopping and I knew there 
was going to be a wreck 
Q. Did you see other cars going along- in the same direc-
tion that the Studebaker was p:oina-., west on Grace 7 
A. Oh, yes, there were some behind him. 
Q. Some in front of him, too, weren't there f 
A. Yes, sir. I .. ' 
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Q. So, he was in a line of traffic there, wasn't he T 
A. Well, I wouldn't say; they were too close together, but 
there was a line of traffic. 
Mr. Smith: That is all. 
By Mr. May: 
Q. Were those others going· at that speed, too T 
A. Well, some of them were going fast and some of them 
were g·oing slow. 
Q. By '' a line of traffic" you don't mean that everybody 
was. going the same speed, do ·you¥ 
A. Sir? 
Q. Just by the term or phrase ' 'line of traffic'' you don't 
mean to say by that that everybody in it was going at the 
same speed T · 
A. No, that would not be probable. 
Q. It would be probable 1 
pag~ 35 ~ A. I say, it would not be probable. · · 
Q. I did not mean to put words in your mouth; 
I just didn't understand you. 
"" 
• • • 
page 37 ~ MRS. EDNA VIRGINIA HEBNER, 
· · the plaintiff, having beE.•n duly sworn, testified as 
follows: ··~ 
Examined by Mr. Williams: 
Q. You are Edna Virgfoia Hebner, the plaintiff in this 
case? ' · 
A. That is right. . 
. Q. Mrs. I{ebner,, where were you working the day of May 
30, last! 
A. Southern Biscuit Company. I worked there eighteen 
years. · 
Q. What do you do there? 
A. I am a cookie baker. 
Q. WhaU 
A. A cookie baker. I bake cookies. 
Q. Now, what is the last thing that you remember prior 
to waking up in the hospitalY 
A. I remember getting to the corner of Grace Street and 
Mulberry and that is all I remember from then until I came 
to in the hospital. · 
-~,. 
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Q. You don't even remember stepping off the curbing Y 
A. No, sir, I do not. 
Q. Now, when did you wake up in the hospital T 
A. I wa_s told it was Friday--my first recollection at all 
was Friday-then I lapsed into unconsciousness 
page 38 r again, and alternately conscious and unconscious 
for three weeks. After three weeks, I do believe, 
I remembered more distinctly what went on, but there were 
times during the three ,Yeeks when I don't remember and 
times when I do remember, but my first recollection at all, 
they told me it was Friday, I think it was in the afternoon, 
and a friend of mine was calling my name. I looked up and 
tried to speak. I said, '' ·where am If'' an9- he described it 
and I remembered I had an accident and was iu the hospital. 
I don't remember stepping off the curbing. Evidently, I did 
step down. I would think that I got hit on the curbing hut 
they say that the skid marks show that I did step down, but 
1 don't remember. 
Q. Do you remember leaving the place, the store or bakery? 
A. Yes., sir. I remember distinctly getting to the inter-
section. I was waiting at the street, seeing the people going 
to the parade and wondering· if I would get to the pa1.1ade. 
I distinctly remember getting to the corner of Grace Street. 
I was walking carefully. I never rush out in the street and, 
as the boy said, I was probably waiting until this car passed 
which hit me. 
·* • 
page 39 r 
• * • 
Q. Just state what you know. 
Now, what are your known injuries-that you know of your 
knowledge-other t]mn your head injuries? 
A. I have this headache and there are davs when I lose 
time from work because I have a lapse of memory, 
page 40 r you might say. It seems I lapse into an uncon-
scious state, not fully unconscious, but sub .. con-
scious of the things going on that I can't connect with real 
life, but it is there as plain as if you dreamed it. There is a 
vagueness there. And my back hurts me constantly. Dr. 
Carpenter says you won't get over that-
• • • • • 
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• .. • • • 
Q. Give it to me. Now, refresh your mind from that. and 
tell us how much time you have lost, please. Don't read the 
letter. 
A. Thirty weeks and three days during 1950. Sp.all I tell 
the value, too 7 
Q. Yes. 
A. $1,210.72. Then, I had 51 eight-l1our days valued at 
$117.60, a total of $1,328.32, which doesn't include time and 
a half at overtime on the Saturdays that I could have worked. 
The Saturdavs that I missed I would have made time and a 
half. The days that I did work it made $41.65. I don't know 
-what is that total all together down here 1 
• • • • 
page 43 r 
• • • • • 
DR. ERNEST CARPENTER, 
called as a witne·ss by and on behalf of the plaintiff., having 
been duly sworn, testified as follows: 
Examined by Mr. Williams: 
Q. You are Dr. Ernest Carpenter? 
A. Yes, sir. 
• • • • • 
page 44} 
• • • • • 
Q. Would you kindly state to us what injuries she suffered 
in that collision? · 
A. She suffered a fracture and dislocation of her pelvis, in 
that the pelvic bones were fractured and the sacroiliac joint 
on the left was separated and pulled apart. 
Q. Pulled apart? How far were they separated, Doctor? 
A. The sacroiliac joint was separated approximately an 
inch. 
............. 
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Q. Has that separation contracted T 
A. Yes, sir, it has been reduced. 
Q. It has been reduced, but is there still a separation? 
A. No, sir, not by X-ray. 
• • 
. . 
• 
page 46 r 
* • • 
Q. She said that she has no memory of the accident. 
A. Yes, sir. 
Q. Is that a normal result ·of her head injury Y 
A. Yes, sir. 
. Q. Do you say she had evidence of a brain concussion for 
about two to three dayst What actually happens in a con-
cussion that erases the memorv? 
A. Well, I think it is a bruising, so to speak, of the outer 
layers of the brain from which we derive our memory-the 
cortex of the brain. 
Q. It is the cortex T A· The cortex, yes, sir . 
• • • • • 
pag·e 50} 
• • • • • 
Mr. Williams: I forg·ot to a8k her: ,Vhat was the amount 
of your hospital bill! . · 
l\fr~. Hebner: I l1ave forgotten definitely, but I think it 
was-
Mr. Williams: \\7 ell, I have it }1(;lre. 
$819, Mr. 1\fay. 
Mr. May: That is all right.~ as far as I am concerned. 
Mr. Williams: It is billed $819, "MCV." 
* • 
. . • • 
page 51 ~ 
• • • 
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Mr. May: Judge, the way we view this evidence, if Mr. 
Williams has made out a. case against one of the def end ants 
only, I would think that defendant would have to go ahead .• 
but we desire to move the Court to strike the evidence in the 
case. We have sifted it the best we can do, and we move the . 
Court to strike the evidence as to Sullivan because all the 
testimony at this stage puts it entirely upon the Defendant 
Slemaker. I don't see that I can argue it, because, if I am 
right in my contention that there is no evidence, the only argu-
ment that I can make is to Aay that there is none and quit. 
Maybe Mr. Williams can tell us what it is. 
Mr. Williams: He came in there and hit this car so hard 
that it went sideways 75 feet up the street. It seems to me 
he has g·ot a whole lot of liability there. I think it is clearly 
a case for both of them. I don't believe either one of them 
can get out. 
The Court: . I wiU overrule your motion at this time . 
• • • • 
page 52 ~ ,vALTER S. SULLIVAN, 
one of the def endantsj having been duly sworn, 
testified as follows : 
Examined by Mr.1\Iay: 
Q. Please state your full m,me. 
A. Walter Simpson Sullivan . 
... • 
Q. Coming immediat~ly to tl1is collision we are 
page 53 ~ speaking· of, what way did you start homeY 
A. I left the plant and came down to Robinson 
Street and I g-o out Robinson-I live on Parkwood Avenue-
I came down to Monument A venue. and the parade was on 
and a cop there turned me back np Monument. I goes up to 
Monument-
Q. Before you ~·o to that, did you have to shove any cars 
out for the police 1 
A. Yes, sir. There was a car sitting in the street and I 
pulled up behind it and stonped, and the cop kept motioning 
me on and I kept sitting there. and finally he asked me to 
give the car a push. I pn~hed 1Jim west on l\fonnment to fost 
before I hit the intersection of Mulberry Street. I sla~ked 
off in case there was traffic crossing, he would have a chance 
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to stop. He went on through and I tur:r~ed up Mulberry go-
ing north. 
Q. And how far was it, when you turned off of Monument 
onto Mulberry, to where this collision occurred Y 
A. A block. . 
Q. What speed, approximatel:);, if you know, did you main-
tain during that block until you came up to the vicinity of the 
intersection Y 
A. Well, I didn't get over 25 miles an hour, I know, and 
just before I hit the intersection I slowed down to-
Q. Tell me what you mean by ''hit the intersection." We 
may have diff~rent ideas. You mean '' got to it'' T 
page 54 ~ A. ,Just before I got to the intersection} I went 
into second gear. . 
Q. At what speed were you traveling when you went into 
second gear, · 
A. I will say around about 15 miles an hour. 
Q. And at the time this collision occurred, how fast were 
you going? 
A. Well,-about 20, I guess. It would have been around 20 
miles an hour at the time of the accident. 
Q. Then, you were able to pick up some speed from low 
that you got into just before going into the intersection 7 
A. Yes, sir. 
Q. Pursuant to my r«?quest, did you make measurements 
of the width of Grace Street and the width of Mulberrv? 
A. Yes, sir. · 
Q. Do you have your memorandum? 
A. Yes, sir. 
Q. .Give us the width of those streets. 
A. Grace Street is 36-3. 
Q. Is that 36 feet and 3 inches Y 
A. Yes, sir. 
Q. Now, give us the footage and inches,, if you will, of Mul-
berry Street. . 
A. 1\fnlberry Street is 29 foot, 2 inches. 
pag·e 55 } Q. Did you me.Mure the sidewalks on the south-
east corner of the intersection Y 
A. Yes, sir. 
Q. What did tl10Re ~idewnlks measure? 
A. The sidewalk on GrAce Street is 11 foot, 7 inches; on 
the Mulberry side it is 9 foot 10 inches. 
Q. How far does the house Rit back, if any. from the side-
walk-the house on the corner thai you have described Y How 
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far does that sit back from the Grace Street sidewalk line T 
· A. On the Grace Street side¥ 
Q. Yes, on the Grace Street side. I mean the house near 
the corner. 
A. It sits up to the sidewalk on Mulberry Street, 10 foot, 8. 
Q. That is from what Y 
A. From the sidewalk line. 
Q. The 8 you speak of is 8 inches? 
A. Yes, sir. 
Q. If you complete those, you will assist us to some extent, 
Mr. Sullivan. 
In the vicinity of the beginning of the intersection, I want 
you to tell us what looking or what observations yo~ made of 
the traffic going in any direction there. 
A. "\Vell, at that time, there wasn't any stop-· 
page 56 ~ sign at eithllr one of those corners. At the time 
I got there, I looked east on Grace Street. 
Q. When you say you looked eai:;t. on Grace Street, approxi-
mately where was the front bumper of your automobil~? 
A. It was probably parallel with the sidewalk. 
Q. On which side of the street? . 
A. On the south side. 
Q. Of GraceY 
A. Yes, sir. 
Q. At that time, were you able to see any traffic proceeding 
westwardly? 
A. I seen this car coming approximately half a block away. 
Q. At that time, did you notice anything unusual about its 
speed? 
A. No., sir, because there was a lot of cars parked beside 
the street and I could not see too well, but he was a good 
distance away. • . 
Q. Were there any cars parked on the south side of Grace 
on Mulberrv Street? 
.A. Yes, sh. 
Q. A?1d how far did they come up to the southeast corner, 
a pprox1ma tely f 
A. 1 will say about 40 foot from the corner. 
Q. And except for that view that you got, you 
page 57 ~ would have to look either through or. over the top 
of the automobiles for traffic proceeding along 
there? · 
A. Yes, sir. 
Q. What did you then do when you saw that car? Did you 
say how ·far it was away, approximately? 
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A. It was approximately half a block away. 
Q. Then, what did you. do with reference to looking, or 
where was your attention directed 1 
. A. I looked west on Grace Street, consciously not thinking, 
because, going through traffic, a fellow that is used to driv-
. ing, he is going to look both ways, whether it is a one-way 
street or not. 
Mr. Williams: I object to the argument. 
].\fr. May: It is no argument. He is just stating facts. 
The Court: Go ahead. Tell what you did. 
A. (continuing) "\Vhen I looked back in front of me, this 
car was approaching·. 
By Mr. May: 
Q. "When you looked back in front of you, did you see the 
car .then? 
A .. Yes, sir. 
Q. Where were you in the intersection, or how far had you 
gotten into Grace Street when you saw it the second time? 
A. I will sav I wa:-; around about 10 foot in the 
page 58 ~ intersection. · 
Q. And wb~re wai::: it with reference to Mulberry 
Street when you saw it then t · 
!.. Well, he was jmit approaehing the intersection. The 
front of his car was just approaclling the intersection. 
Q. Do you mean by "approaching" it,, just entering· iU 
A. Just entering it. 
Q. "What did yon do when you saw that situation T 
A. I put on my brakes. 
Q. And did they take? 
A. Yes, sir. 
Q. Did they lay down marks? 
A. Yes, sir. 
Q. Did you later see those marks Y 
A. Yes, sir. 
Q. How long were t.hey? 
A. They were around about 6 or 8 foot long. 
Q. Did the marks continue until you were in collision with 
this other car? 
A. Well, at the time of the collision I was just about to a 
stop. 
Q. And what happened f How did the cars tangle? 
A. The front end of my car come in contact with the rear 
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fender of his car and they kind of hung together, 
page 59 } and he had speed and as he went by me he pulled 
me about a fourth of the way around, like that (in .. 
dicating), as he went by. . 
Q. Now, when the collision occurred, approximately how 
many feet had you gotten into Grace Street all together f 
A. I will say around 18 foot in it. 
Q. What course did your car take and how far did it go 
from the place of impact until it came to rest? 
A. Well, he turned me about half-way around, which would 
be the length of the car, which would be about ten foot, I guess. 
Q. Where were you with reference to any of those corners 
when you came to resU 
A. I was to the northwest corner of Mulberry Street. 
Q. And approximately how many feet from it 7. 
A. Around about ten foot from the curb. 
Q. What was l\Ir. Slemaker's speed? 
A. Well, I couldn't say definitely what his speed was, but 
he was driving· at a high rate of speed. 
Q. Well, your judgment, a·pproximately what was it, · 
A. I will say he was driving around about 60 miles an hour. 
By Mr. Smith: 
Q. How fast? 
A. 60 miles an hour. 
Bv Mr. l\fav: 
page 60} .. Q. What ··course did it take from then until it 
· came to rest T 
A. When he fore loose from my car, be started to takin@: 
a spin. The back ond of his r.ar turned completely around and 
was going backwards west on Grace Street. At the time he 
came to a standstill he was bark in about 75 foot of Grace 
Street west, against another car. 
Q. Were you able to see t.l1e lady that was hurt? Did you 
see wha.t became of her, yourself? 
A. No, sir. 
Q. You did not? 
A. No, sir. 
Q. How far was she picked np from the corner later? 
A. Around 75 feet. 
Q~ How many cars did Mr. Slemaker strike after the col-
lision with you and before he came to a stop? 
A. He hit one thnt was parked near the corner,: and smashed 
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the fender off of that, turned completely on around and back 
in against another one there. 
Q. Did the second one stop him T 
A. Yes, sir. 
• • • 
page 61 ~ 
• • • 
• 
CROSS EXAMINATION. 
• 
• 
By Mr. Smith: . 
Q. Now, Mr. Sullivan, you said that this car rung yours and 
pulled it around and skidded it f 
A. Yes, sir. ' 
Q. You heard the officer testify, didn't you, a little while 
ago? 
A. Yes, sir. 
Q. Can you tell the jury how it was that all of the skid marks 
of this gentleman's car were a swerve after you struck him f 
Can you explain that, if he pulled you anywhere? From the 
time the blow took place, the officer said, it was a continuous 
swerve to the northwest corner. 
A. Well, when be pulled me around, his car tore l~ose from 
mine, or mine tore loose from his. Well, as he was turning, 
his tires was skidding sideways. That is where he 
page 62 ~ got the marks, from a skidding sideways. 
Q. From the time of the impact, didn't this car 
swerve right around, from the time you struck it? 
A. From the time he turned me around and tore loose, his 
car was swaying all the time. 
Q. From the time you came together, he was swaying all 
the time? 
A. From the time he tore loose from me, yes, sir. 
Q. Were there any cars parked on Mulberry Street headed 
in the direction you were going, north? · 
A. Not near the corner, no, sir. 
Q. Were there any at all parked along there, or did you see Y 
A. On Mulberry StreeU 
Q. Yes, sir. 
A. I don't remember any being parked on Mulberry Street. 
Q. What part of Mulberry Street were you driving in? 
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A. I was driving to the righthand side of Mulberry going 
north. 
Q. Did you say that street was 25 feet wide? 
A. Yes, sir. 
Q. From curb to curb T 
A. From curb to curb. 
Q. 29 feet? 
page 63 ~ A. Yes, sir. 
Q. Can you tell this jury how it was you did not 
go around Mr. Slemaker's car instead of striking it in the 
middle of the street? You had at least 15 feet to run, accord-
ing to your own .figures, didn't you? You say no car was 
. parked there on Mulberry Street near the corne1-. 
A. I didn't have enough speed to cut around it. 
Q. But you did have enough speed to put on your brakes 
and skid until you struck this car? 
A. I put on my brakes and skidded. 
Q. Until you struck this car? You say you saw him coming. 
Did you see the other cars coming? 
A. There was no other car in front of him. 
Q. There was none at all? 
A. There was one that had done passed through the inter-
section before I got there. 
Q. There was none behind it f 
A. I couldn't recall the ones behind it. 
Q. There was a parade up there that day? 
A. Yes, sir. 
Q. It was a holiday? 
A. Yes, sir. 
Q. Were you working that day? 
· A. Yes, sir. 
Q. You say·there were no cars in front of him? 
page 64 ~ A. There was one passed through the intersection 
just before he did. 
Q. Just one? 
A. Yes, sir. 
Q. Not three or four? 
A. No, sir. 
Q. And you saw that one f 
A. Yes, sir. · 
Q. When you saw his car coming, why didn't you stop? 
You were in second gear, you say! 
A. I was in second gear, yes, sir. 
Q. Then, wliy didn't you stop instead of hitting this man 
enough to knock him over against the curb? _ 
--.....,., .. :,.--:-:-~:==.=i~\\:-:'-:' -=;r 
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A. If he had been driving at the rate of speed that the law 
requires him to have, I would have had plenty of room to have 
made it. 
Q. Why didn't you go behind him Y 
A. He was driving at such a rate of speed that he got in 
front of me before I had time to do anything. 
Q. Why did you look west, anyway? 
A. Well, it is just a caution people have of looking both 
ways. 
Q. Don't you know you were looking west the whole time 
and didn't even see the man Y 
A. Yes, I did see him. 
page 65 ~ Q. You s~w him after you hit him, didn't you Y 
A. I seen him before. 
Q. Half a block away? 
A. Approximately half a block away. 
Q. .And you were going 20 miles sn hour? 
A. Y~s,. sir. 
Q. And you mean to tel~ this jury that you could not have 
gotten across half ·a block away! That is all. 
Mr. May: Any other questions, Gentlemen, or a display of 
wrath! 
1\fr. Smith: No, sir. I would like for him to answer that 
question, as long as Mr. May wants him to answer it .. I don't 
think he can answer it, but I want him to answer it if he can. 
(The question was read by the Reporter.) 
By Mr. Smith: 
Q. With Mr. Slemaker's car half a block away and you 
going 20 miles an hour, do you mean to tell this jury that you 
could not have gotten across before he got to that corner Y 
A. No, sir, not at the rate of speed he was driving. 
Q. Didn't you tell the jury a while ago that you didn't see 
any excessive speed on his part until he got right in front 
of youY 
A. I couldn't have told you the speed he was driving, but 
· he was driving at a high rate of speed. 
page 66 r Q. Didn't you tell the jury that when he was half 
a block away he didn't look like he was going fast Y 
A. No, sir, I don't think I did. 
Q. Well, what was his speed half a block away? 
I 
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.A. I said he was driving approximately a rate of speed of 
60 miles an hour. 
Q. ·Half a block away? 
l\fr. May: No, that was at the intersection. 
Mr. Smith: I asked him, at the point when he saw him half 
a block away, at what speed he was traveling. 
l\Ir. May: I am sorry. I thought you were telling him. 
Mr .. Smith: No, I asked him the question. 
A. I don't think I stated the speed he was driving at the 
time that I first seen him. 
By.Mr. Smith: 
Q. What did you say about it? 
A. I said he was driving at a high rate ·of speed. 
Q. When you first saw him Y 
A. I couldn't say what rate of speed he was driving when 
I first seen him, but he was driving at a high rate of speed 
when he came into the intersection. 
Q. But you saw him half a block away! 
page 67 } A. Yes, sir. 
Q. How long have you been driving a car? 
..A:.. Since I was eighteen. 
Q. That doesn't tell me anything. How long have you been 
driving? 
A. I have been driving regular for about fifteen years. 
Q. And you mean to tell this jury that you could not tell a 
car half a block away, whether it was going fast or slow? 
A. Not from the view I had to look at it there. 
Mr. Smith: That is all. 
Mr. May: Any questions, Gentlemen? 
By Mr. Williams: 
Q. Mr. Sullivan, you said the cop turned you back at the 
previous corner; is that rigl1t? 
A. On Robinson and Monument. 
Q. On Robinson and Monument Y 
A. Yes, sir. 
Q. That did not, perchance, get you in ill humor, did iU 
A. No, sir. 
Q. It didn't make you mad? 
A. No, sir. 
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Q. You were feeling all right Y 
page 68 ~ .A. Yes, sir. 
Q. Going out of the way home f 
.A. I was going towards home until the cop turned me the 
other way. Then I figured I could go back to Broad Street 
and come on down and go on to the house. 
Q . .And you felt all right about itY 
.A. ·Yes, sir. · 
Q. Now, where was your car when you first looked east a.t 
Gracef 
A. It was approximately paral~el-the front of it was ap-
proximately to the sidewalk. 
Q. The sidewalk has two sides, the north and the south 
sides-
.A. It was to the south side. 
Q . .At the south· side of the sidewalk? 
.A. Yes, _sir. 
Q. Your·carwas there when you looked eastY 
A. Yes, sir. 
Q. And your vision was clear there Y 
A. No, sir. There was cars parked along· the street. 
Q. Could you see over the cars or around the cars f Did 
you see anything coming f 
A. I seen Mr. Slemaker's car. 
Q. Did you re~ognize what kind of a car it was Y 
· A. No, sir. · 
page 69 ~ Q. :At that time, were you at a standstill T 
A. No, sir. 
Q. You were going 20 miles an hour then f 
A. Well, I slowed down enough to get second gear. . 
Q. Yes, and then you told your cou:q.seli who put you on a 
moment ago, that then you went up t9 20 miles; is that right f 
You went up to 20 miles an hour Y 
A. It was somewhere approximately, I guess. 
Q . .And, somewhere, you did go up to 20 miles an hour? 
A. Well, I couldn't say definitely it was 20 miles an hour, 
but- . 
Q. Now, when you got to the south side of the sidewalk your 
car did not stop; it continued to go on at its speed of :rrom 15 
to 20 miles an hour; is that right! 
A. Something like· that, yes, sir. 
Q. Just went on over. Now, between the south side of the 
sidewalk and 10 feet out in Grace Street, you did not look to 
the east any more, did you f · 
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A. vVell, I was looking until the front of my car was enter-
ing the intersection, and then I looked west. 
Q. What did you look west forY 
A. Well, it is just a habit that drivers has. 
Q. What drivers? 
A. Well, most anybody that drives a vehicle very much. 
Q. You think they do that? 
page 70 } A. Yes, sir. 
Q. It is your habit when you are on a one-way 
street to look both ways, anyhow? 
A. Well, pardon me just a moment, but if you were in a 
strange town, you sec, and you were crossing the street-
Q. vVas this town strange to you 7 
A. Well, I have not been driving here too awful long. 
Q. How long have you been ·working there for the Biscuit 
Company7 
A. Since May. 
Q. Since May? 
A. No, since-it must have been along about the first of 
April. 
Q. You had just been working with them a month? 
A. No, sir; I had just been driving. 
Q. You had just been driving a month? 
A. Over there. 
Q. Over there? 
A. Yes, sir. 
Q. Previous to that you were walking? 
A. I was riding the bus. 
Q. You were riding the bus? 
A. Yes, sir. 
Q. You did know that Grace was a one-way street, didn't 
· you? 
page 71 ~ A. Yes, sir. 
Q. And for that whole month you had been 
driving by there, hadn't you? 
A. Yes, sir. 
Q. You drove south on Mulberry, didn't you or did you go 
south on Robinson 7 
A. I went south on Robinson. 
Q. In going south on Robinson you crossed Grace Street? 
A. Yes, sir. 
Q. And you knew it was a westbound street? 
A. Yes, sir. 
Q. You saw this westbound car. What part of 'the street 
was he driving in 1 
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A. I think he was driving pretty well to his side, and when-
ever he seen that we were going to have a collision if we didn't 
do somethin·g, he pulled pretty well to the right, to the north 
side of Grace Street. · 
Q. And where was he when he pulled to the right? 
A. ·when he seen that w~ were going to have an accident. 
Q. You could see that he did thaU Well, why didn't you 
see itY If you saw that he could see you were going to have an 
accident, why didn't you see it? 
A. I looked west on Grace Street. 
page 72 } Q. Would you kindly answer that question Y 
Mr. May: I object to those "weasel" questions. 
Mr. ·wmiams: I don't think it is a "weasel" question. I 
think it is a.proper question. · 
The Court : Ask the question again. 
( The c{uestion was read by the Reporter.) 
The Court: Let him answer it. 
A. I had looked west on Grace Street and he was in front 
of me whenever I looked back. 
By Mr. Williams: 
Q. Now, he was in front of you before you ever applied 
your brakes? · 
A. No, sir. 
Q. Did you not just tell the jury that, that when you looked 
back from looking west, he was in front of you Y You had not 
applied your brakes then, had you Y . 
A. He was coming· right into the intersection at the time 
that I seen him. . 1 . J:. J" IY.::-1 ·~ Q. What did you mean a moment ago when you told the 
jury that he was in front of you when you turned from looking 
wesU He was in front of you. What did you mean by that? 
A. Well, he was coming into the intersection of Mulberry 
Street whenever I looked back from west on Grace. When I 
applied my brakes he come on in front of me. 
Q. Now, I asked you a moment ago what you meant when 
you said that when you turned from looking west, 
page 73 } you looked in front of you and he was in front of 
youY 
A. Well, he was coming right into the front of me like that. 
Just as he was getting ready to-
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Q. Now, where was his car when, you said, he could see that 
there was going to be a collision 7 
A. It was just coming into the .intersection of Mulberry 
Street. 
Q. And at that time you had not applied your brakes Y 
A. I was applying my brakes then. 
Q. You were applying your brakes then f 
A. Yes, sir. (J. Where was your car Y 
A. It was in the intersection. 
Q. How far in the intersection? 
A: Around 10 foot. 
Q. Do you know what the intersection is-where the inter-
section begins? 
A. From the sidewalk or the curb to the other one. 
Q. From curb to· curb is the intersection. 
A. Yes, sir. 
Q. And the four curbs make up the intersection T 
A. Yes, sir. 
Q. You know that? 
A. Yes, sir. 
page 74 r Q. Now, when did you make up your mind that 
he was goi:µg 60 miles an hour? 
A. At the time that he was approaching into the intersection. 
Q. He was approaching into the intersection Y 
A. Yes, sir. 
Q. How far away from the intersection f · -.,, 
A. He was just approaching the intersection. 
Q. Well, when you are 150 feet away you are approaching 
the intersection, aren't you? 
A. Well, he was just coming into the intersection, the front 
of his car was just coming into the intersection. 
Q. He was entering the intersection f 
A. Yes, sir. 
Q. He was not approaching it, then. 
Mr. May: Let's get away from niceties of language. He 
has told you what he meant by it. 
You don't have the right to repeatedly go over it, I respect-
fully submit. 
The Court: I think the witness has answered it. 
Mr. Williams: That is all. 
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By Mr. Smith: 
Q. Do you know where your skid ma1·ks started t They 
were on your rear wheels i 
A. Yes, sir; I had four-wheel brakes. 
page 75 } Q. Where did those skid marks start in relation 
to the street Y 
A. About 10 feet into the intersection. 
Q. 10 feet into the intersection Y 
A. Yes, sir. 
Q. And Grace Street is 36 feet wide there Y 
A. Yes, sir. 
Mr. Smith: That is all. 
Mr. May: Come back and have a seat, Mr. Sullivan. 
That is Mr. Sullivan's case, with the officer's testimony, 
whom we also summoned. I think it would serve no purpose 
to re:-read his testimony, but I would like it understood that 
we adopt his testimony, too. 
• • • • 
CHARLES I. SLEMAKER, JR., 
one of the defendants, having been duly sworn, testified as 
follows: 
Examined by Mr. Smith: 
Q. ~tate your name. 
A. Charles I. Slemaker, Jr. 
Q. Where do you live Y 
A. 6517 Kensington A venue. 
page 76 ~ Q. Where do you work? 
A. American Tobacco Company. 
Q. How long have you been employed by them Y . 
A. Nine years. 
Q. You were the owner of this Studebaker car that was in 
collision with the one operated by the d~fendant Sullivan, 
were youY 
A. That is correct. 
Q. Now, just where were you going at the time that this 
collision took place Y 
A. I was on my way home from work. 
Q. What time did you get off from workY 
A. 3:10. 
Q. 3 :10. 
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A. Yes, sir. 
Q. .A.bout what time did this collision occur? 
.A.. I stopped up at my father-in-law's place; I would say 
it was around 3 :30. 
Q . .A.round 3 :30? 
.A. Yes, sir. . 
Q. Was there any traffic on that street, Mr. Slemaker? 
A. Yes, sir. 
Q. Cars in front of you? 
.A. Yes, sir, it was two or three vehicles in front of me and 
possibly one behind me. 
page 77 ~ Q. Did you at any time pass or attempt to pass 
any cars? 
A. No, sir. 
Q. Did you keep in your line of traffic? 
.A. Yes, sir. 
Q. ·when you got to Mulberry and Grace, just tell this jury 
what took place, in your own words. Were you going at any 
excessive rate of speed? 
A. No, sir. · 
Q. About how fast were you going? 
A. l will sa.y I was doing 20 or 25 miles an hour, just killing 
time going home. 
Q. Other cars were right in front of you? 
A. Yes, sir ; a whole line of traffic all the way up . 
• * • 
page 78 ~ By Mr. Smith : 
Q. Now, tell the jury, without levity, what took 
place at this intersection. 
A. Well, I was approaching Mulberry Street at Grace at a 
normal rate of speed and I looked both ways and the inter-
section was clear, and the only thing that I saw was Miss 
Hebner stepping· off the curb, so I proceeded on across, and I 
started into the intersection and I was halfway through and 
I heard Mr. Sullivan's tires squealing and I looked back and 
he had darted into the intersection and-well, it was just a 
matter of seconds until we were up against each other. 
Q. Did you see him at the intersection when you looked? 
A. No, sir; the intersection was clear when I started into it. 
Q. What part of your car was struck? 
A. The left rear fender. 
Q. What damage was done to your car? 
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.A. .Approximately $400. 
Q. What nature of damage was done to your car, if you 
knowY 
A .. The left rear fender, both rear wheels, the front right 
wheel, and the left quarter panel and the right f ender-~ea.r 
fender-and there was a dent under the t_runk lid. 
Q. All that in the rear!· 
A. Yes, sir. 
Q. Did anything happen to the axle, or anything 
page 79 ~ of that kind f 
A. The front left axle and hub. 
Q. Could you drive the car after it was struck °I 
A. No, sir,. I could not. 
Q. Just tell the· jury what took place. after you were struck. 
A. Well, his car hit mine in the left rear fender and both 
doors flew open, and I was just sitting there holding onto 
the steer,ing wheel, trying to keep myself in the car, and it 
proceeded to swerve, and it settled in the street and almost 
come to a stop, and then started rolling back, and I was sit-
ting in.there~ I mean, I was kind of dumbfounded at the time 
of the accid~nt, and it just rolled back into this Chevrolet, I 
believe, which was already stopped there. 
Q. Did you have any control of _your brakes then Y 
A. No, sir. 
• • • • 
page 80 ~ CROSS EXAMINATION. 
Bv Mr. Williams : 
0 Q. How fast was Mr. ,vhat-do-you-call-him's car g·oingf 
A. I don't know, sir. 
Q. Well, you said you were g·oing 20 or 30. 'N as he going 
faster or slower than you Y 
A. I still couldn't sav. 
Q. And you still could not say whether he was going faster 
or slower than you? · 
A. No., sir, I could not. 
Q. Do you remember testifying in the Police Court? 
A. Do I remember testifying in the Police Court t 
Q. Yes. 
A. Yes, sir. 
Q. Don't you remember testifying there tha.t he was going 
more than you were? 
A. No, sir, I don't remC'm ber it. · 
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Q. Would you remember this question: 
'' How fast was he going!'' 
And your answer : 
''Yes, he was going more than 25, because that was what I 
was going.'' · 
A. I may have said it, but I don't remember it. 
Q. Now, where wai:; your automobile when you first saw 
l\:fr. Sullivan f 
page 81 } A. I was in the center of the intersection when I 
saw him. 
Q. And where was bis automobile then? 
A. He was darting· out of the intersection and applying .his 
brakes. 
Q. Darting out of tl1e intersection 7 
A. Yes, sir. 
Q. Leaving the beginning of the intersection, coming into· 
it? 
A. I would say his frQnt end was into the intersection. 
Q. His front encl was into the intersection? 
A. Yes, sir. 
Q. And you were at that time in the center of the intersec-
tion? 
A. Well, tl1e front of my car was. yes, sir. -~ 
Q. Had you changed your speed at all? 
A. No, sir. 
Q. You were still going 20 to 25 miles an hour? 
A. That is right. 
Q. Now, .w11en he contacted your car, was your car the one 
doing the pulling 01· was he doing the pushing 7 
A. Well, sir, I tl1ink he was doing the pushing, because the 
impact knocked both doors open and it just drove my auto-
mobile right up against Mrs. Hebner. 
page 82 } Q. Yon saw tl1e actual contact between your car 
and her bodv T 
A. No, sir. ~ 
Q. That was behind vou Y 
A. That is right. I· didn't even know I Jrnd hit her until 
the car liad stopped. 
0. You did not? 
A. No, sir. 
.o 
• 
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Q. You don't know the cours·e her- body took then., your-
self? 
A. No, sir. When I saw her, she was lying on the sidewalk 
right down by the car. 
Q. She was unconscious then, wasn't she f 
A. Yes, sir. 
Q. What part of Gr.ace Street were you driving OIJ. Y 
A. You mean what laneY 
Q. Yes. 
A. I was to the right. 
Q. That would be to the right of the center T 
A. I would be on the north side of Grace Street going west . 
. Q. And Mr. Sullivan, then, traveled from the beginning of 
the front of his car entering the intersection to. the northern 
side of Grace, to contact your left read 
A. That is right. . 
page 83 ~ Q. v\T as there anything to obstruct his seeing 
your car? 
A. Well, I had clear vision into the intersection. I don't 
see what would keep him from seeing me. 
Q. As you approached Mulberry, where was your automo-. 
bile when you looked south to see whether there was any north-
bound traffic Y · 
A. I was about 25 feet from the corner when I looked both 
ways. 
Q. And how far south of Grace could you see f 
A. I could see approximately to the-well, I think you can 
see about 15 or 20 foot ba~k from the-not from the gutter 
line, but from the- · 
Q. Property line? 
A. Property line, yes, sir. 
Q. And there wasn't anything in your vision at that timeY 
A. No, sir. · · 
Q. In other words, Mr. Sullivan had not come in T 
A. No, sir. 
Mr. Williams : That is all. 
By Mr. May: 
Q. Mr. Slemaker, that was the last looking vou did to the 
south until the crash was imminent? · 
A. No, sir; when I henrd his tires I looked around no-ain. 
Q. The accident was then imminent, wa;ii't it? 
page 84 } I mean about ready to happen Y · 
A. That is right . 
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Q. Where was your attention directed from the time you 
were 25 feet away from .Mulberry Street until you got half-
way across the intersection Y 
A. Where was it directed Y 
Q. Yes, sir. 
A. On the driving, I guess. I mean, I didn't have anything 
that I was watching· particularly. 
Q. You were observing the lady who was stepping into the 
street, I believe ·1 
A. I looked at her from the approach. 
Q. Didn't you continue to have her in mind to see whether 
she was coming into the street, up until the time of the crash Y 
.A. No, sir. She proceeded carefully across there and I 
figured that everything would be all right on that side and 
that is when I looked into the intersection and started through. 
Q. Why didn't you see this car before you did Y 
A. ,vhy didn't I? 
Q. Yes, sir. 
A. Well, I don't know why I didn't. He was not there when 
I started into the inter~ection, and after I got into. 
page 85 ~ it, why, I saw him then. 
Q. Did you put it that way at the Police Court 
hearing? 
A. I don't remember the exact words I said there. 
Q. Or didn't you put it tliere on the basis that he was go-
ing so fast that you could not see him? Do you remember 
that? . 
A. That he was going so fast that I couldn.'t see him, Mr. 
MayT 
Q. That's right. 
A. I don't remember making a statement like that, no, sir. 
Q. I ask you whether you recall these questions and an-
swers at that time: 
'' Q. Was he going as fast as yon were? 
'' A. Well, I would say that if I was. driving looking right 
down the street and toward both sides, I .would have seen 
the approaching car if he was g·oing at a rate of speed that 
was-
'Q. If whaU 
'' A. If he was g·oin~ at a normal rate of speed, I would 
have seen him before that.'' 
..,,,, 
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Do you recall those questions Y 
A. That I would have seen him if he had been 
page 86 ~ going at a normal rate of speed? 
Q. Yes. 
A. Yes, sir, I think I recall that. 
Q. And did you state that then, that you would have seen 
him if he had been going at a normal rate of speed? 
A. Yes, sir. 
Mr. May: Vve have no other questions., sir. 
By 1\fr .. Williams: 
Q. What do you mean by that, Mr. Slemaked If he had 
been going at a normal speed, you would have been able to 
see him in time? 
A. If he had been driving at 20 or 25, like ·he said, I would 
have seen him iu plenty of time. 
Q. Then, from that, you say that he was going faster than 
20 or- 25? 
A., Well, that would be the-. 
Q. SirY 
A. That woukJ. be the arn~wer I would have to give, yes, sir. 
Q. You are a little reluctant in it, are you 1 
A. Yes, sir. 
Mr. Williams: That is all. 
A Juror: Judge, can .I straighten out one thing here that 
I am not clear on Y 
By the Juror : 
Q. I believe :vou said you left the American To-
page 87 ~ bacco Company at 3 :10? 
A. Yes, sir. 
Q. You got off from work at 3:lOY 
A. Yes, sir. 
Q. You had to g·et out of the building and get in your car¥ 
A. It is just about a couple of minutes getting out of the 
building. 
Q. The American Tobacco Company is located at 28th-
A. 26th Street. 
Q. And Cary. Then, I believe you said you stopped at your 
father-in-law's place and arrived at Mulberrv and Grace at 
3 :30; is that right? ~ 
A. I couldn't give the exact time on tlmt. I didn't look 
at my watch on that. It was around 3 :30 or a quarter of four. 
Edna Virginia Hebner v. Walter S. Sullivan 43 
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The Juror: Doe·s anybody know the time of the accidenU 
It has a great deal of bearing, I think. 
The Court: The officer gave the approximate time. He 
said it happened between 3 :15 and 3 :30 and he was there in 
ten minutes. 
By the Juror: . . 
Q. Where is your father-in-law's place Y 
A. In the 1000 block West Broad. 
The Juror: That is all. Q 
page 88 r The Court : .Are there any further questions t 
By Mr. Smith: 
Q. Did you go in the place? 
A. Yes, just for a second. I stopped in the back. He was 
· out in the back. 
• • • 
,» • 
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Vl. S. SULLIVAN, 
Fecalled, fnrtl1er testified as follows: 
Examined by Mr .. May: 
Q. What make and year automobile were you driving? 
A. I was driving a '38 Hudson. 
Q. What type Hudson 1 
A. Four-door sedan . 
• • • • • 
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JOHN I. BLACK, JR., 
called as a witness by and on behalf of the Defendant 
Slemaker, having been duly .sworn, testified as follows: 
Examined bv Mr. Smith: 
Q. What fs your business? 
A. Automobile bodv and fender work. 
Q. Your people are" in automobile repairs and body work? 
A. I was working· for them when I repaired. this car. 
Q. You say you did repair Mr. Slemaker's carY 
A. Yes, sir. 
44 Supreme Court of Appeals of Virginia. 
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Q. What part of his car was struck? 
A. The left rear fender, the left quarter panel, the left 
door, the right rear quarter panel. 
Q. A.bout how much damag·e was done to his cad 
A.. A.bout $400. 
Q. Was it a hard lick that ·,rns given the car? 
.A. Yes, sir, it was hit right hard. 
page 92 ~ Q. Vv as the axle bent! 
A.. Yes, sir. 
Q. Would th•t interfere with operating the brake, if the 
axle was bent¥ 
A. Yes, sir, in lots of cases, it would . 
• • 
CROSS EXAMINATION. 
By Mr. May: 
Q. Would that interfere with stopping the car f 
.A. Well, if the axle was bent, I wouldn't tl~ink your brakes 
would work ex~ctly rig·ht. It mig·ht pull to one side or the 
other. 
• • • 
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AFTERNOON SES8ION . 
f.: • 
Mr. May: The Defendant Sullivan objects to the plain-
tiff's instructions on the ground that there is no evidence to 
support any of the charges of ncg·ligence embodied in the 
instructions. "\Ve object to these various charges separately 
on the ground that there is no evidence to submit any of the 
alleged acts of negligence to the ;jury as a proximate cause of 
the collision involved and that., if there is such evidence, it 
is not of a probative _nature. · 
A.s to Instruction No. 3, we submit there is no evidence 
of a violation of the statute set out by the Defendant Sulli-
'Van. 
As to Instruction .14, that there is no evidence of a proba-
tive nature in this case that the Defendant Sullivan was 
guilty of neg·lig·ence which constituted the proxi-
page 94 ~ mate cause of the collision. 
The Defendant Sullivan says that, while Instruc- · 
tion 15 is legal)y correct, there is no evidence in the case of 
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a probative nature that he violated the statute set out, or that 
such violation was the sole proximate cause of the collision. 
In view of the objections that we have inserted to the in-
structions, it naturally goes to show that our complaint i~ 
not to the law generally, but mostly to the facts and, in view 
of that, we feel that this defendant should make a motion to 
strike the plaintiff's evidE-nce upon the ground that there is 
no evidence in the case of a probative nature that Sullivan 
was guilty of negligence which constituted either the sole or 
a proximate cause of the collision complained of. 
The Court : Overruled. 
Mr. May.: Defendant Sullivan respectfully objects and 
severally excepts to the action of the Court in overruling his 
objections to plaintiff's instructions. 
Mr. ·wmiams: The plaintiff objects and excepts to each 
and every instruction for either defendant because it would 
be contrary to the evidence, as there is admitted negligence 
on the part of both defendants and they are both g-uilty of 
negligence proximately producing· the injury of the plaintiff, 
and any other finding· would be error without evi-
page 95 ~ dence to 8upport it, and she specifically objects and 
excepts to each instruction asked by the respective 
defendants. 
• • • • 
A ,T uror: The qnestion has arisen in connec-
page 96 ~ tion with finding against eitl1er or both the defend-
B;nts-whetller the jury could fix the degree. In 
other words, could you sa~r that they are both guilty, then it is 
presumed that the dama{!·es would be assessed fifty-fifty7 
Would it be possible to say that one was less guilty than the 
other? 
The Court: No, yon could not do that. 
The Juror: That was our opinion~ but the question was 
raised ana we had no way to answer it. 
The Court: You ~it her find against both defendants, or 
one defendant., or in favor of both defendants. 
(The jury again retired to consider their verdict at 5·:10 
p. m. and at 6 :12 p. m., were recalled to the box, and the fol-
lowing proceedings were had : ) 
The Court: Gentlemen, the Court will adjourn until to-
morrow morning at ten o'clock. In the meantime, do not 
discuss the case with any outsider and do not let any out-
46 Supreme Court of Appeals ·of Virginia. 
sider discuss it with you, ancl don't go by the scene of the 
accident. Be back tomorrow morning at ten o'clock . 
• • • • 
page 1 ~ Court reconvened at 10 :00 o'clock this a. m., and 
the jury were returned to their room to consider 
further of their -verdict. Then counsel for the plaintiff pre-
sented the following before the Court in chambers : 
Mr. Williams:. If your Honor please, a little piece of evi-
dence has come' tb my knowledge this morning that I didn't 
know anything about, and client didn't know anything about 
until last nig·ht, and I would like for the Court to hear it. 
Mrs. Hebner, the plaintiff stated, ''My daddy was taking 
care of things while I was unconscious following my injury. 
I lived with my daddy, and my. father said in talking to Sulli-
van, he asked Sullivan if he stopped, and Sullivan said, 'I 
didn't stop.' '' 
Mr. Williams: ·we offer this evidence and ask ~he privi-
lege of putting her father, Mr. R. L. Proffit, on the stand to 
testify to the foregoing statement made to him by Sullivan. 
This information was given to l\frs. Hebner last night by her 
father. · 
Mr. May: I object to the teRtimony on the gT01md that to 
permit it would in effect permit evidence and argument before 
the jury after the case had been cloRed and while delibera-
tions were in progress and further upon the ground that it 
was immaterial and not within the rule because such evi-
dence could have been discovered before the trial upon the 
· exercise of reasonable dili~rence. 
page .2 ~ By the Court:. I do not think it would be proper 
at this stage to allow any evidence to be introduced. 
Mr. Williams: We take an exception to the ruling of the 
Court in not allowing the evid~nce fo be presented to the 
jury. 
• • • • 
.A Copw-Teste: 
l\f. B. WATTS., C. C. 
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